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CITY OF MORGAN HILL 
JOINT REGULAR REDEVELOPMENT AGENCY,   

SPECIAL CITY COUNCIL, AND  
MORGAN HILL FINANCING AUTHORITY COMMISSION MEETING 

MINUTES – JANUARY 26, 2005 
 
CALL TO ORDER 
 
Chairman/Mayor/President Kennedy called the special meeting to order at 6:00 p.m.  
 
ROLL CALL ATTENDANCE 
 
Present:   Agency/Council/Commission Members Carr, Grzan, Sellers, Tate and 

Chairperson/Mayor/President Kennedy 
 
DECLARATION OF POSTING OF AGENDA 
 
Agency Secretary/City Clerk/Commission Secretary Torrez certified that the meeting’s agenda was duly 
noticed and posted in accordance with Government Code 54954.2. 
 
SILENT INVOCATION 
 
PLEDGE OF ALLEGIANCE 
 
Chairman/Mayor/President Kennedy led the Pledge of Allegiance.  
 
PROCLAMATIONS 
 
Mayor Kennedy presented a proclamation for “Silicon Valley Reads” to County Librarian Melinda 
Cervantes and Community Librarian Rosanne Macek. 
 
Ms. Cervantes indicated that Silicon Valley Reads’ event brochures have been made available.  She 
addressed the kickoff event to take place on Tuesday, February 1, 2005 at 7:00 p.m. with the venue 
being the Montgomery Theater. She stated that Silicon Valley Reads will be featuring the author David 
Mas Masumoto and his book Epitaph for a Peach, Four Seasons on My Family Farm. She said that 
there are over 30 programs available county-wide and encouraged the public to participate in the 
programs.  
 
Ms. Macek stated that Morgan Hill will be holding “An Evening with David Mas Masumoto” on 
February 3, 2005 at 7:00 p.m. at the Community and Cultural Center. 
 
RECOGNITIONS 
 
Mayor Kennedy presented a clock to retiring Senior Advisory Committee Member Marilyn Gadway, 
and thanked her for her service to the community. 
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OTHER REPORTS 
 
City Treasurer Roorda presented the Finance and Audit Committee Quarterly Report, focusing primarily 
on the general fund. He stated that the City typically sees revenues come in slower than expenses early 
in the year and then picks up during the course of the year. He indicated that there are some improved 
dollars coming in from property tax, sales tax and other areas. The Finance & Audit Committee is seeing 
optimistic signs that the City will see some revenue recovery.  He stated that there have been strong 
revenues in the aquatics area and that the Vehicle in Lieu Fees will be coming in January and May and 
are not part of the current report. He said that there was a delay in ¼ of the sales tax revenue coming in 
September and has since been received in January.  He said that the timing of receiving revenues will 
improve moving forward. On the expense side, he stated that the aquatics center has been running ahead 
of budget and that policy changes have impacted the timing of when legal expenses have been posted. 
He said that there were expenses associated with the November 2004-election and that the cost for the 
election was seen within the first half of the fiscal year. The good news is that the City’s general fund 
reserve balance remains strong at $9 million, and will help balance the budget over the next 4-5 year 
period.  He said that he is hopeful that the City will see improved revenues that will assist with the 
budget deficit and the ability to forecast and plan for the coming year. 
 
Council Member Grzan said that it is being shown that the aquatics center has expended 75% of its 
budget at 50% of the year. 
 
City Treasurer Roorda said that a lot of the expenses and revenues tend to come in early in the year and 
that they tend to be less in the winter months. He said that it was his understating that the City’s strategy 
is to only spend what is collected in terms of revenues. He stated that the City is planning to keep the 
aquatics facility open as long as it can pay for itself.   
 
Mayor Kennedy noted that item 4 is an aquatics center update and recommended that the item be pulled 
from the consent calendar to receive additional clarification at that time.   
 
CITY COUNCIL SUBCOMMITTEE REPORTS 
 
None. 
 
PUBLIC COMMENT 
 
Chairman/Mayor/President Kennedy opened the floor to public comments for items not appearing on 
this evening’s agenda. 
 
Mrs. Roberts stated that as a parent, she is concerned about a book that is being read in school. She finds 
the Huckleberry Finn book a little racist. She indicated that a permission slip was not sent home to read 
this book. She said that the book is being read out loud and making some students feel uncomfortable. 
She informed the Council that several schools have banned the back.  She indicated that she has 
addressed the School Board since 2003 and that she has not had any of her questions answered, 
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including this situation.  She stated that her daughter failed the course/class for felling uncomfortable 
and not reading the book out loud in class.  She did not believe that children should be required to read a 
book if they make them feel uncomfortable. 
 
No further comments were offered. 
 
Redevelopment Agency Action 
 
CONSENT CALENDAR: 
 
Action: On a motion by Agency Member Sellers and seconded by Vice-chairman Tate, the Agency 

Board unanimously (5-0) Approved Consent Calendar Item 1 as follows: 
 
1. DECEMBER 2004 RDA FINANCE & INVESTMENT REPORT 

Action:  Accepted and Filed Report. 
 
Redevelopment Agency and City Council Action 
 
CONSENT CALENDAR: 
 
Council/Agency Member Grzan requested that item 4 be removed from the consent calendar. 
 
Action: On a motion by Agency/Council Member Sellers and seconded by Vice-chairman/Mayor 

Pro Tempore Tate, the Agency Board/City Council unanimously (5-0) Approved Consent 
Calendar Items 2 and 3 as follows: 

 
2. DECEMBER 2004 CITY FINANCE & INVESTMENT REPORT 

Action:  Accepted and Filed Report. 
 
3. MORGAN HILL LIBRARY – SELECTION OF CONSTRUCTION MANAGEMENT 

FIRM 
Action:  Authorized the City Manager to Execute a Consultant Agreement with TBI 
Construction Management, Inc. for a Total Fee Not to Exceed $1,195,000; Subject to Review 
and Approval by the City Attorney. 

 
Mayor Pro Tempore/Vice-Chairman Tate stated that he was delighted that the Council has approved the 
selection of the consultant, TBI, for the construction of the Library. He said that the City is on track and 
on schedule and that the City will being moving forward with the library post haste. 
 
Council/Agency Member Sellers was pleased that the project is coming in under budget. 
 
4. AQUATICS CENTER BUDGET UPDATE 
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Council Member Grzan requested that staff provide the Council with an overview of expenses and 
revenues and how it relates to the budget.  
 
Finance Director Dilles said that while the City Treasurer’s statements that the City spent 78% of the 
aquatics budget is a true statement, he was comparing it to the original budget. He said that in late 
October there was a report to the Council projecting a higher level of revenues and costs at 
approximately $200,000 more. Staff plans to correct the budget on the revenue and expenditure side 
with the midyear budget adjustments. When staff makes this correction, the percentage will look a lot 
lower. 
 
Mayor Kennedy opened the floor to public comment.  No comments were offered.   
 
Recreation and Community Services Manager Spier indicated that there is a $200,000 difference 
between the budget that was adopted for July 1, 2004 and the amended budget presented to the Council 
on October 27, 2004.  She stated that the October 27, 2004 budget is being tracked and is the budget 
included in the report. She said that staff is serious about keeping a close watch on the budget and that if 
the aquatics center dips too far below the line; the City will close the center and reopen it in May. She 
noted that the aquatics center is doing better than projected based on the swim teams’ use of the lanes as 
well as the masters program. These programs have benefited the revenue side. Even though the aquatics 
center is dipping below the budget this time of year, it is staff’s projection that the center will increase 
the revenues as the summer season approaches.  
 
Action:  On a motion by Council Member Carr and seconded by Mayor Pro Tempore Tate, the 

City Council unanimously (5-0), Received and filed the Information Report. 
 
City Council and Morgan Hill Financing Authority Commission Action 
 
PUBLIC HEARINGS: 
 
5. REFINANCING OF MADRONE BUSINESS PARK ASSESSMENT DISTRICT BONDS – 

SERIES 2000-1 - Resolution Nos.5884, 5885, 5886, 5887 and MHFA-6 
 
Finance Director Dilles presented the staff report for the proposed refunding of some outstanding 
assessment district bonds for the Madrone Business Park Assessment District local obligation 
improvement bonds issued by the City in 2000. He stated that staff would like to help the property 
owner reduce their assessments based on current interest rates. Staff projects that the property owners 
will save approximately $1.4 million in future dollars, 7% of their annual assessment. He informed the 
Council that Richard Morales, the City’s financial advisor, was in attendance to make a few comments 
about the current market, and the excellent financing that the City would be receiving. 
 
Richard Morales, RBC Dain Rausch, Inc., financial advisor to the City, indicated that the market 
conditions have continued to be favorable over the last year or so.  He stated that this is a good time to 
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refinance this particular debt. He urged the Council and Financing Authority to move forward with this 
transaction. He said that this action would be a benefit to the owners of the Madrone Business Park. He 
indicated that the average annual savings on their assessment would be approximately 7.5% per year.    
 
Mayor/President Kennedy opened the public hearing.  No comments being offered, the public hearing 
was closed. 
 
Acting as City Council: 
 
Action: On a motion by Mayor Pro Tempore Tate and seconded by Council Member Sellers, the 

City Council unanimously (5-0) Adopted Resolution No. 5884, Declaring Intention to 
Issue Refunding Bonds and Directing Preparation of a Reassessment Report. 

 
Action: On a motion by Mayor Pro Tempore Tate and seconded by Council Member Sellers, the 

City Council unanimously (5-0) Adopted Resolution No. 5885, Approving a Reassessment 
Report and Confirming Reassessments. 

 
Action: On a motion by Mayor Pro Tempore Tate and seconded by Council Member Sellers, the 

City Council unanimously (5-0) Adopted Resolution No. 5886, Authorizing the Issuance 
and Sale of Bonds. 

 
Action: On a motion by Mayor Pro Tempore Tate and seconded by Council Member Sellers, the 

City Council unanimously (5-0) Adopted Resolution No. 5887, Making a Finding of 
Significant Public Benefit. 

 
Acting as Financing Authority Commission: 
 
Action: On a motion by Vice-President Tate and seconded by Commissioner Sellers, the 

Financing Authority Commission unanimously (5-0) Adopted Resolution No. MHFA-6, 
Authorizing the Issuance, Sale, and Delivery of Bonds. 

 
Acting as City Council: 
 
Action: On a motion by Mayor Pro Tempore Tate and seconded by Council Member Sellers, the 

City Council unanimously (5-0) Approved Agreements with RBC Dain Rauscher Inc. for 
Financial Advisory Services. 

 
Action: On a motion by Mayor Pro Tempore Tate and seconded by Council Member Sellers, the 

City Council unanimously (5-0) Approved: Agreements with Richards, Watson & 
Gershon for Bond Counsel and Disclosure Counsel Services; Agreements with NBS 
Government Finance Group for Reassessment Engineering Services; Agreements with 
Carneghi-Blum & Partners, Inc. for Appraisal Services; and Directed the City Manager 
to Execute these Agreements, Subject to Review and Approval by City Attorney. 
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City Council Action 
 
OTHER BUSINESS: 
 
6. VALLEY TRANSPORTATION AUTHORITY (VTA) PRESENTATION OF VALLEY 

TRANSPORTATION PLAN (VTP) 2030 
 
Planning Manager Rowe presented the staff report.  He indicated that the VTA, designated as the 
congestion management agency for Santa Clara County, has recently released its VTP 2030 Plan. He 
said that this document is an update of the VTP 2020 Plan and provides the planning framework for 
making key transportation decisions.  He informed the Council that the VTA Board is scheduled to 
adopt the Plan in early February.  At the Council’s request, staff has invited VTA staff to make a 
presentation on the Plan this evening and to answer questions that the Council may have on the Plan 
before its adoption.  
 
Carolyn Gonot, Chief Development Officer with VTA, said that the Plan is a 30-year snapshot and that 
it takes a look at what would likely be seen in 30-years in this County. She indicated that VTA staff is 
attending City Council meetings. It is her hope to return to each of the City Councils with an 
expenditure plan on the Long Term Transit Investment Capital Program of the Plan and receive public 
input. She stated that all project costs and revenues are in 2003 dollars as estimates given by the 
Metropolitan Transportation Commission (MTC).  
 
Chris Augustine, project manager with VTA, presented a brief presentation on the VTP 2030 Plan, a 
long range transportation plan for Santa Clara County. As the congestion management agency for Santa 
Clara Valley, the VTA is responsible for the preparation of this plan.  He said that the VTP 2030 Plan is 
an update to the VTP 2020 Plan.  He said that a number of new programs have been created, including 
the local streets and county roads program. He said that the VTP 2030 Plan feeds into the Regional 
Transportation Plan (RTP) that is prepared by the MTC and that they are developed along the same 
timelines. He stated that the Plan is updated every 3-4 years.  He addressed the investment targets, 
indicating that approximately $1.46 billion is allocated for Santa Clara County. He said that there are 
committed programs and projects that will receive a portion of the $400 million. This leaves VTA with 
approximately $1.08 billion of discretionary money to program projects included in the VTP 2030 Plan. 
He said that there are a number of program areas that are covered in the Plan. He addressed the funding 
allocations for the various programs. He informed the Council that the Board of Directors adopted the 
core element of the Plan in April 2004. Since then, VTA staff has been working with MTC to make sure 
projects and programs are accurately reflected in the RTP. He said that the draft plan was posted in 
November on their website and that the Plan was distributed to interested parties. VTA has been 
conducting presentations to cities who have requested them over the last month.  The Plan is scheduled 
for VTA Board adoption on February 3.  He stated that the Board’s action of adopting the VTP 2030 
Plan does not preclude it from making decisions about programming or about implementation schedules 
for specific projects.  He indicated that this is done under a separate process. 
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Council Member Grzan inquired how the Coyote Valley development fits into the VTP 2030 Plan. 
 
Mr. Augustine stated that Coyote Valley development is included in the modeling conducted for VTP 
2030 and that only a portion of that is in the modeling work. He said that VTA can only include those 
pieces of Coyote Valley that have had some actions taken. He stated that approximately 5,000 jobs in 
Coyote Valley have been considered in the Plan. Until the City of San Jose makes a decision on how 
Coyote Valley will develop, it can not be considered in the Plan. He said that Coyote Valley will be 
considered in the next update to take place in three years.  
 
Ms. Gonot said that a southern gateway study was completed as part of this Plan in order to identify 
projects. She said that VTA partnered with San Benito County, Monterey County, and Caltrans District 
4 and 5 to look at the area from Coyote Valley down through these counties.  She said that there is a 
South County Highway Advisory Board who requested a circulation study as an additional item that 
would be part of the expressway study. She said that VTA plans to start this study within the next few 
weeks.  This study will look at Coyote Valley and some of the plans being developed.  VTA will look at 
the circulation that will be required in southern Santa Clara County through San Benito County, 
focusing on Morgan Hill, Gilroy and the South San Jose area. They will also look at the east-west 
connections and circulation within the City.  She informed the Council that this study should commence 
within the next six months. This study would feed into the Plan and include the most recent data. She 
stated that the Plan can be amended to include a project in need.  
 
Council Member Grzan felt that Coyote Valley, at build out, could significantly require a number of 
resources to accommodate development and may affect the Plan.  
 
Ms. Gonot said that the Plan requires VTA to use the Association of Bay Area Government’s (ABAG) 
land use forecast. When VTA conducted the southern gateway study, they used an aggressive land use 
pattern for Coyote Valley. There were projects defined and included in the Plan (e.g., widening 
Highway 101 from Cochrane to the County line, redoing the Highway 25/101 interchange, 
improvements to the Tennant/Highway 101 interchange). She said that VTA also looked at the land uses 
that cities would have versus what ABAG requires them to use in the model evaluation of the Plan. She 
stated that the projects chosen come from various studies and that VTA looked at the land uses. 
 
Mr. Augustine stated that as part of the congestion management program, VTA developed and maintains 
a county-wide transportation model. In the modeling used for the VTP 2030 Plan, VTA used its own 
internal model. He said that this model takes into account what happens in Santa Clara County as well as 
Santa Cruz, Monterey and San Benito Counties in the modeling efforts.  He felt that VTA has done a 
good job of capturing what is taking place in Santa Clara County as well as what is taken place south of 
the area.  He said that before a project can be included in the VTP 2030 Plan, a project has to have a 
reasonable cost estimate assigned to it. The project(s) than go through an evaluation process to compete 
with other projects. He said that it is likely that some of the projects may come out of the Coyote Valley 
planning and are going to be significant projects. However, they need to have costs and project 
definition before they can be considered in a plan and put into a model.  
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Mayor Kennedy said that he attended a San Jose City Council meeting last night and indicated that they 
are moving full speed ahead with the development of Coyote Valley and that they are starting the 
environmental impact report process. He felt that Coyote Valley needs to be included in the model. 
 
Mr. Augustine indicated that Coyote Valley will be included in the model once VTA knows what to 
include. 
 
Ms. Gonot informed the Council that VTA will be using the more aggressive land uses that are planned 
for Coyote Valley than what the ABAG forecast states. 
 
Council Member Sellers said that there is an opportunity to extend light rail south with an opportunity to 
go through Coyote Valley and south of Morgan Hill. He said that with creativity, on the part of VTA 
and the planning process, it may afford an opportunity to look at this sooner rather than later. Of more 
concern to the citizens of Morgan Hill are the projections that San Jose is undertaking in terms of their 
projections for transportation. San Jose is stating that 80% of the individuals in Coyote Valley will be 
heading north. He said that it is evident that just the opposite is taking place. He said that the advantages 
of living in Morgan Hill versus the constraints of living north, most individuals would choose Morgan 
Hill.  He inquired whether VTA would be in a position to question the 80% model. 
 
Ms. Gonot said that the model used by the City of San Jose is based on VTA’s old model.  She said that 
there was another model that was designed for the southern gateway study that took AMBAG’s model 
and appended to VTA’s model. She informed the Council that VTA has completely redone its regional 
model, indicating that VTA’s model is more up to date than MTC’s and covers the nine-bay area 
counties as well as Santa Clara County. She noted that a large amount of the population is located to the 
north of Coyote Valley in the bay area. She did not know if the model will show the same 80% as 
VTA’s model is income sensitive. She stated that VTA’s model will match household incomes with 
incomes on jobs/employment and that they may see a change in the percentage. 
 
Council Member Sellers said that there is restructuring taking place within the Council with Mayor 
Kennedy ascending to the VTA Board of Directors this year.  The City is looking at having another 
Council Member serve on the Policy Advisory Committee. He requested that VTA conduct a more 
extensive version of this presentation so that this individual is up to speed on the Policy Advisory 
Committee. 
 
Mayor Kennedy requested additional copies of the VTP 2030 Plan be provided to each Council member. 
 
Council Member Carr said that it was pointed out to the Council that the VTP 2020 Plan includes a 
definition for South County and that this definition has changed in the VTP 2030 Plan to include more 
of south San Jose and all of Coyote Valley. He inquired as to the reason and what potential changes does 
this mean for Morgan Hill, Gilroy and the unincorporated Santa Clara County. 
 
Mr. Augustine said that VTA has been made aware of the change in definition. He stated that VTA has 
looked at the definition and looked at running the numbers both ways. He indicated that the numbers do 
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not change very much. He said that VTA would be happy to include the VTP 2020 boundary and 
present this information in the Plan. He said that it was nice to have a South County sub area where all 
projects in this area can be listed.  
 
Mayor Kennedy said that recently VTA was able to work out an agreement with Union Pacific to get 
some additional commuter rail trains, noting that these additional rail trains are north bound in the 
morning. He indicated that the reverse commute is not included in the additional track agreement.  He 
requested that VTA look into a reverse commute rail capability in Morgan Hill as it is a large employer 
with the largest business park in Silicon Valley.  He did not believe that it is sufficient to simply add 
north bound trains. He thanked VTA staff for incorporating some of the changes requested by Morgan 
Hill, especially the widening of Highway 101 from Cochrane Road to south of Gilroy as well as the 
transportation system. 
 
Mayor Kennedy opened the floor to public comment.  No comments were offered. 
 
Action: By consensus, the City Council Received the Presentation from VTA Staff on the 

Proposed Valley Transportation Plan (VTP) 2030. 
 
Redevelopment Agency Action 
 
OTHER BUSINESS: 
 
7. EXTENSION OF EXCLUSIVE RIGHT TO NEGOTIATE AGREEMENT (ERN) WITH 

EL TORO BREWING 
 
Director of Business Assistance and Housing Services Toy informed the Council that two letters from El 
Toro Brewing have been placed on the Dias as information for the Agency Board. He informed the 
Agency Board that the Economic Development Committee (EDC) is recommending an extension to El 
Toro Brewing and the Exclusive Right to Negotiate agreement from December 30, 2004 to June 24, 
2005. The EDC is recommending an extension with financial penalties in the event that deadlines are 
not met. The EDC further recommends that the City move forward and prepare the Disposition and 
Development Agreement (DDA). He addressed performance key milestones. He said that the letters 
before the Council express concern regarding the financial penalties contained within the document. 
 
Agency Member Sellers inquired as to the anticipated completion date should El Toro Brewing stick to 
the deadlines and pull permits by October 30.    
 
Chairman Kennedy opened the floor to public comment. 
 
Geno Acevedo stated that he would concur with staff recommended actions with one exception. He said 
that he is working hard to get this business open. He expects to be able to meet the schedule as it is a 
generous one. However, in the process, he has found that things take place that are beyond his control. 
The way the document is written, should he miss a deadline due to an issue beyond his control; there is 
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the possibility of losing $5,000 each time he falls behind. He finds the financial penalty overly 
burdensome. If he is experiencing problems, he inquired how penalizing him would help. He requested 
the Council delete the financial penalties.  He is hoping that his representation this evening demonstrates 
that he is willing to move the project forward as he has the contractor, architect and all professionals on 
board. 
 
Cindy Acevedo requested that the Council allow them to move forward with the project. She felt that the 
Exclusive Right to Negotiate has served its purpose.  She requested that the Council direct that the DDA 
be prepared and the specific timelines be incorporated into the DDA.  She noted that the Council has 
agreed to accept their offer to purchase with the intent to open their brew pub. Therefore, she did not 
believe that there were negotiations on the sale and development of the property on the table. She 
requested that the Agency grant the extension.  She indicated that they are pushing their contractors to a 
four-month turn around timeframe. It is their goal to meet all deadlines.  She indicated that a stumbling 
block was that the bank changed the terms. There was to be a 10% cash injection and now they are at a 
30% cash injection. She said that there were delays attributed to a title change, and switching financing 
company midstream.  She said that these issues have been resolved and that they are ready to proceed 
with the construction lender. They need to update their financial information to reflect the refinancing. 
She stated that they met with their architect who has reviewed the document before the Agency Board 
and expressed concern with timeline constrictions. However, she was confident that the timeline could 
be met.  
 
No further comments were offered. 
 
Vice-chairman Tate agreed that the EDC was extremely generous with the timeframes. The EDC wanted 
to give some notion of a penalty, and that they did not believe that the penalties had to be enforced due 
to the generosity of the timeframe.  He felt that the penalties were extremely mild and that should every 
penalty apply, the Acevedos would pay $20,000 out of pocket. He felt that it was unlikely that they 
would have to pay all penalties. He said that the penalty would be applied similarly to that of an 
exception to loss of building allocations under Measure C. If it is outside of the control of the developer, 
the City could grant an exception.  
 
Agency Member Carr was pleased to hear that Mr. Acevedo agreed with the timelines and that they are 
workable timelines. He stated that he would not characterize the dollars as penalties. He said that there 
are milestones included when deposit dollars become hard monies as in significant real estate 
transaction. He noted that this is an asset owned by the Redevelopment Agency and the taxpayers. The 
idea behind the penalties is not to provide hindrances or stumbling blocks, but to be supportive as 
possible and work out any issues that may come up. He felt that staff has put together a plan that is 
workable; one that should be adopted. 
 
Chairman Kennedy inquired whether staff or the EDC looked at other ways to push this project forward 
other than cash penalties. 
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Vice-chairman Tate said that the EDC looked at a way to get a rigid timeline in place as an objective. It 
was determined that penalties would help achieve adherence to the timeline. 
 
Agency Member Carr clarified that the EDC worked with a schedule brought to them by El Toro 
Brewery and their team working on this project; noting that the EDC added extra time to their timeline. 
 
Agency Member Sellers said that prodding this project along should not be the issue. He said that there 
is a significant difference with this project from other projects. He said that the City is not out any 
money if someone fails to build on their land. In this case, it is costing money under two different pots. 
He noted that the City has land sitting vacant and that the City is not receiving the funds it should have 
received some time ago. He said that a business should be in operation that generates sales tax revenue 
and that it is not the case. He noted that by the time the project builds out, it has been a two year delay. 
He said that the Agency Board is trying to cover the City’s assets. Had the project proceeded as planned, 
the project would be underway and the City would not be losing money and be receiving income from 
sales tax. These are the reasons the City should retain the penalties. He stated that he would not support 
any options that do not include penalties as the City needs to recover a modest portion of its assets that 
has been invested into this project.  
 
Chairman Kennedy inquired whether this was the mechanism that staff would use to handle a situation 
where the applicant or partner falls behind an agreement. 
 
Mr. Toy said that other cities require a cash commitment to make sure that a project meets the 
performance milestones and that there would be a forfeiture of funds should a developer not meet the 
performance milestones. He said that in this case the penalties are broken out so that they are paid 
incrementally.  He stated that asking for non refundable deposits and having cash financial implications 
for performance milestones is common. He indicated that in one of Mr. Acevedo’s documents, he 
requests clarification or the deletion of the completion of the construction drawing documents. He said 
that staff is asking, in the first deadline, that the construction drawings and estimates necessary for the 
bank to begin the loan document be completed. These drawing may not need to be at the level of where 
Mr. Acevedo is ready to submit building permits, but at a level where they are ready to provide this 
information to the bank. He said that it was his understanding from the bank that they will need cost 
estimates from the general contractor and not necessarily having the working drawings completed.  
 
Mr. Toy stated that it was his understanding from the bank that there is enough information included in 
the basic construction drawings to allow a general contractor to derive estimates that can be used by the 
bank. The bank uses these numbers to give to the appraiser. He did not believe that plans need to be at a 
level such that they are ready to submit for building permit. 
 
Mr. Acevedo informed the Council that his general contractor identified how he can put together the 
estimates and his level of confidence to the point where the bank will accept it.  He indicated that the 
general contractor has given him estimates based on square footage and his familiarity with this type of 
project.  He stated that three weeks into the process, an exploratory demolition can be done to determine 
where the columns and the location of the baring walls. Once this is done, the architect can move 
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forward and the structural engineer can advise what needs to be done. Five to six weeks into the process, 
through the drawings, the general contractor should have a close estimate and that the bank will be 
satisfied with these estimates. At 100% through the process, the general contractor will have had his 
contractors walk through and provide bids.  By the time the construction drawings are completed, the 
contractors estimate should be 100% complete. 
 
Mr. Toy said that it would be reasonable to grant extension(s) to the developer if the delay is beyond the 
City’s control (e.g., delay caused by outside agencies). 
 
Agency Member Sellers said that if there is a problem with the health department, it is incumbent upon 
the applicant and the City to place pressure on the County to advice as to the importance of this project. 
However, a delay at the fault of the developer is a different situation. 
 
Executive Director Tewes indicated that Mr. Toy has explained how staff would interpret the language 
to address the issues raised by the architect. 
 
Agency Member Tate felt that a motion could be made to state that given this interpretation, the Agency 
Board could approve the item, as presented. 
 
Action: Vice-Chairman Tate made a motion, seconded by Agency Member Carr, to Authorize the 

Executive Director to Prepare and Execute a Second Amendment to the ERN with El 
Toro Brewing, Extending the ERN Deadline to June 24, 2005, with the Ability to Grant 
Administrative Extensions.  There is to be an understanding that certain delays would 
authorize administrative extensions while others would not. 

 
Agency Member Carr agreed that delays associated with this project have to be as a result of an outside 
agency processing and not as a result of the agencies inability to process the application because the 
project is not ready for them to process entitlements. 
 
Agency Member Grzan felt that outside agencies were going to do their job.  He expressed concern that 
should the City include clauses, the City could be potentially finger pointing at who is at fault. He stated 
that he would agree to allow the extension(s) to remain as recommended by staff without the inclusion 
of exception clauses. He felt that staff and the EDC built in enough lead time so that if there are any 
problems, they can be adjusted to within this timeframe. 
  
Vice-chairman Tate clarified that the intent of his motion was one that would not be incorporating 
specific language as he does not believe that there will be an issue. 
 
Agency Member Carr stated that he wanted to clarify in the motion a specific example that may occur. 
He did not believe that the City needs to add new extensions to the timeline. 
 
Vice-chairman Tate stated that his recommendation would be similar to the terminology for exception to 
loss of building allocations not the result of developer inaction.  
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Agency Counsel Leichter said that she was not sure what the motion was directing staff to include in the 
amendment to the ERN.  She inquired whether the Agency Board is directing staff to include the 
Exception to Loss of Building Allocation (ELBA) language which stipulates “delay not the result of 
developer inaction” or to be silent on this policy. If the default timelines are triggered, the applicant 
would more than likely request that his application be agendized for Agency Board consideration. 
 
Chairman Kennedy supported the inclusion of the language that stipulates “development not the result of 
the applicant’s action.” 
 
Vice-chairman Tate would support inclusion of ELBA language as part of his motion, if easy to do. 
 
Agency Member Carr inquired whether an ELBA, in this case, was a process that could be handled 
administratively. 
 
Agency Counsel Leichter indicated that should the ELBA language be included as part of the ERN, staff  
would make the determination whether or not it was the outside agency that has caused the delay or 
whether it was the developer that triggered the delay and was at fault. If the applicant did not concur 
with staff’s determination, the developer could request that this item return to the Council/Agency Board 
for review and action. 
 
Executive Director Tewes recommended that the Agency Board grant staff the administrative authority 
to review the ELBA.  
 
Agency Member Carr indicated that he would not see that a delay is caused by scheduling the ELBA to 
come before the Council/Redevelopment Agency agendas. 
 
Action: Vice-chairman Tate clarified that the inclusion of an ELBA clause was the intent of his 

motion.   
 
Agency Member Sellers stated that he was reluctantly supporting the motion this evening. He said that 
when the ERN for this project was initially considered, it was an ambitious timeline and an exciting 
proposal. He recollected that at the time he felt that it was a project too good to be true and that part of 
him felt that it has proven to be the case. It was his hope that maintenance of the building continues and 
that it does not become a worse eye sore as you head toward the downtown. He said that it is time to 
move forward with the project. He said that he understands that delays have been caused for a variety of 
reasons. However, he stated that he would not support another extension. He said that he was anxious 
about the ERN because should the project not be able to proceed, he does not want to be in a position 
where the City turned over ownership to an entity that could not perform. It is his hope that this is the 
last time the Agency Board hears about this project until the Board is invited to a grand opening. If this 
item does happen to return to the Agency Board, he would have a hard time being supportive and would 
recommend that the Agency Board look at other alternatives. 
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Vote:  The motion carried unanimously (5-0).    
 
Action: On a motion by Vice-chairman Tate and seconded by Agency Member Carr, the Agency 

Board unanimously (5-0) Authorized the Executive Director to Begin Preparation of a 
Disposition and Development Agreement (DDA). 

 
City Council Action (Continued) 
 
OTHER BUSINESS: 
 
8. PUBLIC-PRIVATE PARTNERSHIP AT THE OUTDOOR SPORTS COMPLEX 

REQUEST FOR PROPOSALS 
 
Recreation and Community Services Manager Spier presented the staff report, requesting Council 
approval of the request for proposal (RFP) document.  She referred the Council to the proposed timeline 
of the RFP, informing the Council that staff is recommending that the RFP be released on February 7, 
2005 with proposals due on March 15, 2005.  Interviews would take place in March or April 2005 and 
that a staff recommendation would return to the Agency Board in April 2005.  Should the Agency Board 
determine that there is a private proposal that should be investigated further; staff would recommend 
that the City proceed with an inclusive right to negotiate. She noted that staff is requesting a $20,000 
deposit in order to move to the second stage. She stated that this timeline may have an affect on the 
CYSA’s current lease of the Condit soccer complex, noting that there is a lease in place through the end 
of October; followed by a month to month lease option. She said that it has not been determined whether 
the City will be able to meet all the timeline to take action in November. She said that staff has been 
receiving requests for rental by leagues who want to use the facility.  She informed the Council that 
proposers would have the ability to move things around the site plan as long as program goals are met. 
 
Mayor Kennedy inquired as to how much latitude exists on the part of the proposer to submit something 
different from what is being requested. 
 
City Manager Tewes clarified that the purpose of the RFP is to set the requirements that the City is 
looking for in proposals and to establish an evaluation criteria.  The RFP would give the proposers an 
idea of what the City is looking for with some precision and what information the City would need.  
Staff is not asking for ideas, but is requesting proposals as structured.    
 
Mayor Kennedy opened the floor to public comment.  No comments were offered. 
 
Council Member Sellers stated that he was pleased that the City has gotten to this point as it represents a 
lot of work on the part of staff, the Parks and Recreation Commission and members of the community. 
This also represents an opportunity for the City to move to the next level with what the Council is trying 
to achieve. He said that concerns have been expressed that there may be too many individuals using the 
facility and making this project regional in nature. He noted that Morgan Hill had a large deficit in 
recreational opportunities in Morgan Hill for a long time. He felt that the City is close to meeting the 
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deficit. Now, the City has an opportunity to enhance recreational services beyond what can be provided 
as a community. He said that the City is providing recreational services and providing a variety of 
activities.  He said that the City has to wait and see what the proposals hold before there is a quantitative 
sense of what the proposal will entail. He felt that this was a great step and commended the Parks and 
Recreation Commission and staff for their hard word.   
 
Action: On a motion by Council Member Sellers and seconded by Mayor Pro Tempore Tate, the 

City Council unanimously (5-0) Directed Staff to Proceed with the Process of Request for 
Proposals (RFP) for Potential Public-Private Partnership of the Outdoor Sports 
Complex. 

 
9. PRESENTATION BY MORGAN HILL AQUATIC CENTER, INC. 
 
Recreation and Community Services Manager Spier presented the staff report, indicated that per Council 
direction, she has been requested to provide information on the Morgan Hill Aquatic Center, Inc. She 
requested that the former president of the organization provide information, noting that Geno Acevedo is 
the current president.  She indicated that the Council’s packet includes the information provided to staff. 
She said that one specific item raised relates to the donations made by the Morgan Hill Aquatic Center, 
Inc. She said that the donations from the Morgan Hill Aquatic Center, Inc. made to date include off 
season user fee payments ($27,000); backstroke flags ($285); three starting blocks; Colorado counsel 
and cabling pace clock; water polo score board; main line replacement parts; and a storage shed that 
results in approximately $39,731 in donations, thus far, to the aquatics center. She informed the Council 
that staff has not been a part of the Morgan Hill Aquatic Center, Inc. or part of the organization. 
 
Council Member Sellers requested that staff explain how the $27,000 fee evolved and how they are 
controlled. As he recollected, a call went out to members of the aquatics clubs/groups to determine how 
many lanes they would like to acquire/reserve.  He inquired whether the Morgan Hill Aquatic Center, 
Inc. donates directly to the center through the City or through the club. 
 
Ms. Spier said that the lane assignments were specifically related to the two swim teams.  Regarding the 
process for payment of the lanes, she indicated that the City was not involved directly. She stated that 
the City is receiving a check from the Morgan Hill Aquatic Center, Inc. in support of the aquatics center. 
She informed the Council that staff did not allocate funds based on Morgan Hill Aquatic Center, Inc. 
support. The City’s commitment starts with the requirement of $1,000 per lane as approved by the 
Council in terms of rental terms. She said that the $1,000 per lane is a commitment from the swim club, 
but that staff does not trail the money from the Morgan Hill Aquatic Center, Inc. to the aquatic center. 
 
Council Member Sellers felt that there was a difference in receiving a check from a “club” to pay for the 
expenses versus receiving a check from the Morgan Hill Aquatic Center, Inc. that goes to a specific 
entity.  He noted that the City does not have a legal agreement with the Morgan Hill Aquatic Center, 
Inc., and that City staff has accepted payment; placing the payments into an account.  
 
Mayor Kennedy opened the floor to public comment. 
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Gino Acevedo, speaking on behalf of the Morgan Hill Aquatics Center, Inc., informed the Council that 
the Morgan Hill Aquatics Foundation is a name that they are beginning to adopt.  He said that the 
organization did not use the term “Foundation” initially due to concerns that there would be confusion 
between this foundation and the newly formed Morgan Hill Community Foundation. He stated that since 
that time, other foundations have been established and there seems to be no confusion.  He informed the 
Council that the Morgan Hill Aquatic Center, Inc. has started to do business as the foundation. He stated 
that he was not prepared to present the Council with a full presentation this evening. However, he 
presented a brief summary of the Morgan Hill Aquatic Center, Inc. He indicated that the organization 
was formed in 2001, and that Mayor Kennedy recommended that John Rick become president. This was 
agreed to and that he was appointed Vice-president; Martin Kapetanic, treasurer; and Bill Thompson, 
secretary.  At that time, John Rick was also the president of the Morgan Hill Swim Club. He was on the 
board of directors for Silicon Valley Aquatic Associations and Bill Thompson was CEO of this 
association as well as head coach. He said that there appears to be some confusion and mix up about the 
Morgan Hill Swim Club and the activities of the Foundation.  He said that the Aquatics Center, Inc. is a 
private foundation. He felt that the reason this item is before the Council is attributed to complaints and 
dispute resolution. It was his understanding that complaints made by the Silicon Valley Aquatics 
Association are that they have not been receiving their share of the monies that are in the foundation’s 
account. 
 
City Attorney Leichter said that it was her understanding that the Morgan Hill Aquatics Foundation is 
not a legal entity and that the registration with the Secretary of State as a 501c3 is as the Morgan Hill 
Aquatic Center, Inc.  Therefore, legally, this is their name and identification. She stated that she was not 
aware that the organization was in the midst of changing their name.  
 
Mayor Kennedy said that initially, the organization was going to name itself the Morgan Hill Aquatics 
Center Foundation.  Therefore, you will see a lot of titles with the term “Foundation.”  He sated that they 
are one and the same.  
 
Mr. Acevedo clarified that the organization is operating as the Morgan Hill Aquatics Center, Inc.  He 
said that the organization will pick up the name “Foundation” as a DBA and that both names will be 
used interchangeably. He clarified that the Morgan Hill Aquatic Center, Inc. is a foundation and has not 
incorporated the term “Foundation” in the legal title. 
 
Council Member Grzan requested that Morgan Hill Aquatic Center, Inc. no longer use the name Morgan 
Hill Aquatics Foundation in any materials sent to the Council to avoid confusion. 
 
Mr. Acevedo said that the original intent of the Morgan Hill Aquatics Center, Inc. was to take over the 
operations of the aquatics center from the time that the recreational aspect was closed until the City 
chose to reopen. Because of disputes before the Council, this changed. As this changed, some of the way 
funds were spent changed. He said that it was intended that all non profit swim organizations, water polo 
and any other competitive aquatics sports organization would report to the Morgan Hill Aquatics Center, 
Inc. who in turn would make lane assignments and figure out the fair rate to charge/collect and then pay 
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for all the maintenance and operation of the aquatics center. However, the City Council decided 
otherwise in September. He stated that everything planned was placed on hold in order to go through the 
lean months. He clarified that the swim club leases the lanes.  
 
Council Member Grzan noted that the City retains the responsibility of the aquatics center and has 
opened it for anyone/organization to lease the lanes.  He expressed concern that the Morgan Hill 
Aquatics Center, Inc. is using funds to subsidize the efforts of one club. He inquired whether resources 
are being distributed equitably or whether they have been distributed to one club over another. 
 
Mr. Acevedo said that prior to the winter months, all swim organizations were going to be covered 
under the Morgan Hill Aquatics Center, Inc. umbrella.  This organization would make up any deficits 
and provide subsidies, as necessary. He said that part of the requirement was that the organizations not 
interfere with the revenue stream of the Morgan Hill Aquatic Center, Inc. At this time, the Morgan Hill 
Swim Club dropped its mini MACO program, the primary fundraiser for the organization. The Silicon 
Valley Aquatics Association decided that its primary fundraiser would be their "learn to swim," and pre 
competitive, and recreation swim programs. He said that the Morgan Hill Swim Club chose not to be 
covered by the foundation. He stated that they chose to pull out from the umbrella of the foundation. He 
clarified that Morgan Hill Aquatics Center, Inc. is not supporting the Morgan Hill Swim Club because of 
the choices they have made. 
 
Council Member Grzan felt that matters such as these should go before the Parks & Recreation 
Commission. He recommended that this matter be referred to the Parks & Recreation Commission for 
their review of an equitable use of the aquatics center. 
  
Mayor Pro Tempore Tate inquired as to the role of the board?  What is the role of the advisory board? 
How does the organization operate? Why are there only five directors on the board as it was his believe 
that this was a small board? 
 
Mr. Acevedo indicated that any corporations, including non profits, are only required to have two board 
members:  president and a secretary. He said that the advisory board currently meets once a year, 
indicating that at the beginning they met approximately 3-4 times to decide on operations and 
development of the bylaws. He said that the organization has an advisory board. He stated that the 
advisory board has not met, but do attend Board meetings from time to time. The Board also established 
policies and that at the last meeting, they re-elected officers and clarified polices. He said that the Board 
does not hold formal meetings per sea, but talks amongst themselves.  He requested that the City 
Attorney advise the City Council as to the amount they can consider regarding a private non profit 
organization.  
 
Mayor Kennedy inquired whether the City has an obligation with respect to the foundation 
 
City Attorney Leichter said that a relevant question for Council inquiry would be whether the Morgan 
Hill Aquatic Center, Inc. has taken steps, under the auspices of the City’s name, to conduct fundraising 
events or other steps which have been represented to be a part of the City or running the aquatics center. 
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She stated that based on the presentation by Mr. Acevedo, she has grave concerns about whether the 
Morgan Hill Aquatics Center, Inc. is a legal 501c3 corporation based on the fact that they do not meet 
and that they are not following their bylaws. She said that these are not questions for the Council, but for 
the foundation member and the Secretary of State. She felt that the City was within its proprietary 
functions to determine whether it is spending money on this group. If this group is fundraising in the 
City’s name, it is not known what they are doing with these funds. She did not believe that the City has 
any contractual relation or obligation with respect to the Morgan Hill Aquatics Center, Inc. 
 
Donna Cretcher apologized for having to get the City involved in this situation. She indicated that her 
letters and phone calls raised questions about the foundation, specifically, how they are fundraising, the 
City co-sponsorship of events, and that the money is going to a special interest group. She felt that the 
storage shed appears to be a donation to the aquatics center for the use of a special interest group. She 
said that the score board and the pace clock are being used by the Morgan Hill Water Polo team. She 
said that the user fee is money that went from the foundation via the Morgan Hill Swim Club. She said 
that when the Morgan Hill Aquatic Center, Inc. is no longer allowed to manage the aquatics center 
during the winter months, and that there is a passive aggressive act to make sure that the Morgan Hill 
Swim Club does not receive funding.  This devastated the Club and resulted in the loss of a head coach 
and members. She requested that the Council no longer support the Morgan Hill Aquatics Center, Inc. 
by continuing to sponsor fundraising events for them or to accept money via this group. She felt that this 
organization has been hostile to her Club and operates under business practices that do not support all 
children in Morgan Hill. Should the City continue to support the foundation, the outcome will continue 
to create bias and unfair access by the community, especially the children, the greatest victims in this 
matter. She suggested the City assist in developing another group to raise money for the center or to 
request donations from other community foundations, if necessary, to operate the aquatics center. She 
stated that she believes in choice and not monopolies. She stated her support of two swim clubs in the 
community as competition is good.  
 
Leonard Cretcher said that there is confusion when you read about the Morgan Hill Aquatics Foundation 
and the Morgan Hill Aquatics Center, Inc. in the newspaper. He felt that there was borderline 
misinformation that would lead individuals to believe that money donated to the Morgan Hill Aquatics 
Center, Inc. was actually for the aquatics center. He indicated that his family, swim clubs and others 
have made donations under this precept, including time, noting that other swim clubs have not received 
money and have received false promises regarding donations. He has been told that the fundraising 
bricks would not be installed at the aquatics center until all 2,000 bricks are sold. Yet, he does not see 
the donations being handed out equitably amongst the groups as individuals were donating toward the 
aquatics center and not the Morgan Hill Aquatics Center, Inc. 
 
David Leiser indicated that his family purchased a couple of bricks two years ago. He agreed that there 
is a lot of confusion. He said that there appears to be a quasi public entity that is trying to support the 
aquatics center over the winter months. He requested the Council clarify this issue. He felt that there is a 
real opportunity for kids who want to swim in the spring, summer and fall that do not want to be on a 
swim team, compete or travel.  They just want to get exercise and improve their skills and physical 



City of Morgan Hill 
Joint Regular Redevelopment Agency, 
Special City Council, and 
Morgan Hill Financing Authority Commission Meeting 
Minutes – January 26, 2005 
Page - 19 - 
____________________________________________________________________________________ 
fitness. He requested that the Council offer this program as it would be another great revenue generator 
for the aquatics center.      
 
Bill Thompson, former head coach of Silicon Valley Aquatics Association, informed the Council that he 
was the site director for the El Toro Aquatics for 2.5 years.  He stated that the program just mentioned is 
a program referred to by Mr. Acevedo as being in competition with a City program. He disagreed with 
this position.  He indicated that two summers ago, his organization offered a program called “Swim 
America,” a learn to swim program for children 3 years and older. In an effort to be supportive of the 
aquatics center, the learn to swim program and the aquatics programs for children were discontinued at a 
loss of revenue to the organization now struggling.  However, the organization made a commitment, in 
taking over the El Toro Aquatics, to stay the course in Morgan Hill as it was their belief that they could 
offer something different than what the Morgan Hill Swim Club offered; including different coaching 
styles and other programs that are innovative that no one else offers.  He stated that he has been a 
member of the board of directors of the Morgan Hill Aquatics Foundation, and that it was his 
understanding that he was still on the board of directors. Based on his perception on how things are 
turning out, he was relieved that he was not on the board. As far as expenditure of monies that went out 
of the foundation, he was not privileged to this information. He said that the El Toro Aquatics of Silicon 
Valley never agreed to not be a part of any benefit that a public benefit 501c generated; indicating that 
his organization participated in some of these fundraising efforts.    
  
No further comments were offered. 
 
In response to Council Member Carr’s inquiry, Ms. Spier said that it was her understanding that the 
items listed as donations are a permanent part of the City. She acknowledged that the storage shed is 
used by one swim team.  The water polo and masters swim program equipment have been taken over by 
the City.  Should an entity wish to use the equipment, they would need to make the request to the City’s 
aquatics center supervisor. 
 
Council Member Sellers indicated that he requested that this item be agendized to clarify some issues. 
He said that he led the effort to form the Morgan Hill Community Foundation. He has also assisted with 
the formation of Leadership Morgan Hill, has been on the Board of Independence Day, Inc. and a 
variety of other non profit groups. He said that he is very familiar with the requirements of a non profit 
entity and the requirement for interaction between public entities and non profit organizations. He said 
that it could be stated that this is a non profit organization and that the City has no business talking about 
the organization. He noted that every other non profit organization in the City has come before the 
Council willingly and understands the opportunity of getting their message out to the community about 
the great work they are doing. In this case, it is even more direct for the reasons pointed out. He said that 
the City has allowed an entity to use the community center for their fundraising efforts and co sponsored 
them with direct involvement in this regard. In addition, the City accepted funds from the entity. He felt 
that this constitutes a relationship, on the part of the City, that the Council needs to monitor. He was not 
suggesting that there was anything unusual about the Morgan Hill Aquatics Center, Inc. group with the 
exception of pointing out that it is within the purview of the City to question the funds that comes in 
from a non profit entity. The City needs to know whether there have been any practices that are 
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inappropriate and to verify them. He felt that there is an issue when an entity states that funds are to be 
used by certain individuals and not others.  He said that there are significant issues that the Morgan Hill 
Aquatics Center, Inc. needs to be aware of as a non profit. If this group is dispensing funds on a regular 
basis, they need to hold regular meetings. He noted that there have been previous council members who 
have been fined for having a direct involvement with a non profit organization which the City dispensed 
funds to. He said that this is an issue that everyone needs to be aware of and recommended that the 
Mayor and Council use caution in being involved with a non profit.  He felt that there were a lot of 
issues that were troubling. He stated that he would support the recommendation of forwarding a lot of 
the issues being discussed to the Parks & Recreation Commission.  However, he felt that there were 
housekeeping, logistical and legal issues that the Council needs to discuss.  
 
Mayor Kennedy clarified the origin of the Morgan Hill Aquatics Center, Inc. He said that the City 
started several foundations to help several organizations move forward such as the Morgan Hill 
Community Foundation. He stated that he started this process years ago. This was a foundation the City 
started to help bring benefits to the City that were not being provided at the time. The Council also 
formed the Morgan Hill Community Health Foundation. He noted that the City provided funding to 
these foundations to help get them started. He stated that the Aquatics Center Foundation was different 
as the City did not provide funding to start this foundation. The foundation chose to move forward on its 
own. There was talk about having a Council member as an ex officio member. He noted that this was 
never enacted when the bylaws were created. Therefore, no one on the Council is on the Aquatics Center 
Foundation board. He said that the original foundation started with a broad based group, noting that the 
El Toro Swim Club was represented and that the Acevedos were members of this team. A change 
evolved over a period of time to what is seen today. He said that the Morgan Hill Aquatic Center, Inc. is 
an organization that is in place and falls under State and federal laws and that this is not a City 
organization. He said that many individuals volunteered to help get this foundation going, working on 
fundraising events as did members of the El Toro Swim Team. There were funds raised for the aquatics 
center; both capital and operating costs. He recommended that the Morgan Hill Aquatics Center 
Foundation broaden their base and look to get back to the original mission:  to be an organization that 
truly supports the aquatics center. With respect to the El Toro Swim Team, he recommended that 
members make a formal request for funds from the foundation, indicating that it was his understanding 
that a request for funds has not been made.  
 
Council Member Grzan said that he echoes all the concerns expressed by the Council this evening. He 
said that it was his understanding that a foundation exists and that a foundation takes money in; 
equitably distributing dollars to support aquatics in the community.  However, it was his understanding 
that this may not be the case, and that there may be some members in the community who are receiving 
more resources than others. He did not believe it possible for the Council to study the issue in the 
timeframe given. He felt that it would be appropriate for the Parks & Recreation Commission to review 
the details, looking at a better way of addressing the equitable use of the facility.  He supported the idea 
of being more inclusive as an organization.  He expressed concern with the City’s liability in working 
with the foundation that may not be operating by the law(s). He recommended that the City Attorney 
look into this matter to see if the Council has anything that it should be concerned about in dealing with 
an organization based on what is being represented this evening. 
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City Manager Tewes indicated that the report to be considered by the Council on February 2 is not about 
the Morgan Hill Aquatics Center, Inc. The report is about the City of Morgan Hill’s aquatic center, its 
management, and the issue of how to allocate lanes; a scarce resource in demand. He indicated that the 
Council needs to establish policies on how the lanes are to be allocated for the period beginning March 
2005.  Review of the policies in March will provide advance notice of the policy to those who have an 
interest in using lanes.  He said that the issue this evening is a report from the Morgan Hill Aquatics 
Center, Inc. and that it is not an appropriate issue for the Parks & Recreation Commission to consider.  
The issue of the management of the City’s aquatics center is an appropriate subject for the Parks & 
Recreation Commission to consider, but pointed out that in terms of the timeliness, it has been the 
Council who has adopted the operating policies and procedures in the past.  
 
Council Member Grzan felt that matters of this type need to go to a commission who can spend time on 
the issue and come up with an equitable solution. He stated that items placed on the Council’s agenda 
are allocated a timeframe, noting that the time allocated for this item has been exceeded. He felt that it 
would be better use of the Council’s time to use its committees and commissions who could address 
issues similar to this item. He recommended that the Council direct staff to take this issue and the review 
of the aquatics center policies to the Parks & Recreation Commission for a recommended policy to the 
Council for equitable distribution of resources, lane assignments, etc. 
 
Mayor Pro Tempore Tate indicated that he respectfully disagrees with Council Member Grzan’s 
recommendation. He said that this item was supposed to be a presentation by the Morgan Hill Aquatics 
Center, Inc.  He noted that Council Member Sellers requested the presentation and that he supported the 
request as he knows very little about the “foundation.”  He wanted to know who they are, what they are 
doing, and how they are doing it. This would allow the Council to understand whether issues existed and 
whether these issues should be referred to the Parks & Recreation Commission. Before referring an item 
to the Parks & Recreation Commission, he felt that the Council needs to identify what policy matter it 
wants the Commission to review. He stated that the Council has some knowledge about the Morgan Hill 
Aquatics Center, Inc.  If there is a follow up activity that the Council or Commission needs to undertake, 
he did not know specifically what it could be at this time. 
 
Council Member Carr disclosed that he is a member of the El Toro Brew Masters Water Polo Team.  
However, he has not been very active recently. He said that it was his hope that the Morgan Hill Aquatic 
Center, Inc. has heard a message this evening and would take it to hear. He said that he was pleased that 
a presentation was made this evening as he did not understand how the Morgan Hill Aquatic Center, Inc. 
worked, what items were being subsidized, purchased, etc. At the time the Morgan Hill Aquatics Center, 
Inc. became organized, there was a request for seed money from the City. It was his recollection that the 
request was made after the Council agreed to provide seed money to the Morgan Hill Community 
Foundation.  The Council had the discussion about how many foundations the City would start/support. 
The idea for the Community Foundation was to provide support for recreation purposes in Morgan Hill 
as well as other items. It was members of the founding board who were in attendance at a Council 
meeting requesting that the City not start another foundation when they are just getting up and running.  
He said that the report appears to be guidelines for individuals seeking funding. He referred to a bullet 
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point contained in the report that reads “Do not compete with the Morgan Hill Aquatics Center, Inc. for 
the same revenue sources.” It was his believe that this is where a question exists. He noted that Mr. 
Acevedo explained that the El Toro Aquatics was operating in direct competition with the Morgan Hill 
Aquatics Center, Inc.’s revenue source while Coach Thompson states that he does not believe that they 
are in direct competition. He felt that there is a dispute or question with this regard, and that he was not 
sure how this issue gets worked out. He was not sure whether all of the foundation information needs to 
be referred to the Parks & Recreation Commission. He noted that the City does not have a contractual 
arrangement with this foundation. It was his hope that the foundation and the board of directors will be 
more cooperative with the City and the recreation department in dialogues and in moving the 
discussions forward; finding a more equitable way of doing so. He stated that the Council has the 
authority on the management of the lanes which will be discussed on February 2. He said that it was his 
understanding that the issue boils down to the use of the pool and that this is what the City controls. He 
said that the Council could set the policy and pricing as it deems appropriate. He stated that he would 
like both swim teams to be a partner with the City on this. He felt that the policies to be put into place 
would help both swim teams in this matter.  He would like to make sure that the lanes are used equitably 
by both teams.  
 
Mayor Kennedy inquired whether there was time to refer a policy direction to the Parks & Recreation 
Commission and have them work through the policies following the Council’s February 2 review of the 
aquatics center policies. 
 
Ms. Spier said that time is a factor as staff has committed to the swim teams that the City would provide 
lane assignments for the March 1 – August 31 swim season. She said that a timeframe is needed for 
continuity of the use of lanes so that staff can focus on the programming and revenue generating 
activities. She informed the Council that the Parks & Recreation Commission meets on the third 
Tuesday of the month. She said that it would be appropriate to refer the policy matter to the Parks & 
Recreation Commission, but that it would not be timely to give a response back to the teams for them to 
market for March. She said that the lane reservations could be delayed for everyone and the City could 
continue to collect $1,000 per lane in place at this time; maintaining the current lane assignments.  
 
Mayor Pro Tempore Tate did not believe that the policy decision should be delayed. 
 
Council Member Sellers said that the Council has heard reasons why this item should not be referred to 
the Parks & Recreation Commission.  He said that there is an issue that he would like to refer back to 
staff for further consideration.  He said that the City is in a position now, as structured, where the 
Morgan Hill Aquatics Center, Inc. could withhold funds and the aquatics center would be in a lot of 
trouble. He expressed concern about this relationship because the City is at the mercy of an entity in 
which it has no control as constituted. He recommended that there be an annual contractual commitment 
from the foundation that states that they would provide a certain amount of funding for programs. This 
would provide the City with assurance for funding. He stated that he suspects that this is the reason the 
other group has not met with the foundation. If the other group has no say over the entity and where the 
funds are coming from, the funds could be taken away. He felt that this was another issue. He agreed 
with the sentiments of Mayor Kennedy and Council Member Carr that the board expands as it was his 
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belief that it needs to be a larger entity. This entity should have a broader base and broader scope, 
including members of the community. He requested that staff go back and reconsider the relationship 
between the two entities and how to strengthen this relationship in a way that does not place the City in a 
vulnerable position. He noted that the City went out on a limb to keep the aquatics center open this 
winter. He felt that this was an internal issue that needs to be resolved so that the City does not face this 
issue or threat in the future. 
 
Ms. Spier clarified that the City does not have a direct relationship with the Morgan Hill Aquatics 
Center, Inc.  She said that staff treats both teams as rental users for the aquatics center facility just as it 
would the community and cultural center.  Staff does not ask where rental funds come from, but does 
request for a contractual commitment per the City’s reservation form. She clarified that the relationship 
evolved because the City started out with the Morgan Hill Aquatic Center, Inc. as the organization that 
was going to operate the facility in the off season, noting that this did not come together. In order to 
keep the aquatics center facility operational, the City needed to make a decision.  
 
Mayor Kennedy noted that it does not appear that there is enough time to refer this item to the Parks & 
Recreation Commission before the Council’s February 2 meeting. 
 
Council Member Grzan stated that he would like to see the Council make better use of staff and its 
commissions.  He felt that this is certainly an appropriate item to refer to the Parks & Recreation 
Commission. However, should the Council wish to consider the item, he would be willing to do so. 
 
City Manager Tewes said that staff would not be asking that the Council or the Parks & Recreation 
Commission to make lane assignments as it is staff’s responsibility to do so. The Council will be 
discussing the policy to be adopted on lane assignments so that staff will know how to implement the 
policy. If the Council needs input from the Parks & Recreation Commission, he stated that this would be 
an appropriate item to discuss. 
 
Mayor Kennedy stated that it would be helpful to have the agenda item clearly talk about the policy 
issues. 
 
Action: By consensus, the City Council Received the Report From the Morgan Hill Aquatic 

Center, Inc. 
 
10. DOWNTOWN TRAFFIC CALMING CONTINUED CONSIDERATION (Continued from 

01/19/05 Meeting) 
 
Director of Public Works Ashcraft presented the staff report, indicating that the Council continued this 
item to tonight’s meeting. He stated that he has put together a summary of traffic calming options 
originally presented as well as new options presented at the last meeting for Council consideration. He 
presented a photo simulation of what a trial bulb out at the intersection of Monterey Road and Dunne 
Avenue would look like should the City use 2-3 foot high delineators. He said that Monterey Road 
would be narrowed as cars enter the downtown. He said that the installation of a permanent bulb out 
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with concrete, new curb, gutter, sidewalks and planters would cost approximately $75,000.  He said that 
the suggestion of the installation of a temporary bulb out with the use of asphalt beams would be a 
problem. The temporary solution would result in the collection of dirt, dust, and trash that would be 
difficult to clean. Therefore, staff believes that the delineators would be a better alternative for slowing 
individuals down as they drive through this area. He felt that the long term solution, at a cost of $75,000, 
is the best solution. 
 
Police Chief Cumming said that one of the options presented last week was to look at enforcement in the 
downtown area.  He said that $5,000 would provide 80 hours of police officer traffic enforcement.  He 
said that the City could deploy a police officer approximately two hours a day, five days a week for 
approximately eight weeks. He said that the days and times of traffic enforcement could vary during the 
week. Officers would be directed to focus on pedestrian, speeding, and red light violations on Monterey 
Road between Main and Dunne Avenues. He felt that the City would get better results for its money by 
having police officers in the downtown on a consistent basis. He cautioned that there are many other 
areas in the City where he receives constant complaints about traffic and the need for additional 
enforcement. 
 
Mayor Kennedy felt that the timing of the traffic signals seems to favor Monterey Road traffic and tends 
to cause traffic to speed up through the downtown. He inquired whether there was anything that can be 
done such as modifying the traffic signals to slow the traffic down through the downtown area. 
 
Mr. Ashcraft said that timing is based on traffic and volume counts during certain times in the day. You 
look at the peak traffic and where it is heading; setting traffic controllers to help the traffic through 
town. This alleviates undo congestion/delays and reduces air pollution.  To give Second Street a lot of 
time that is not needed for traffic to cross is not a reason to install traffic signals and would result in 
traffic backing up on Monterey Road. He said that traffic could be delayed with traffic signal operations, 
but it is not usually recommended by traffic engineers.  
 
Mayor Kennedy noted that Dunne Avenue is a high volume street and that he has waited long periods of 
time to cross Main Avenue as well because Monterey Road has the priority. He felt that there was a 
conflict between the desire to move traffic through quickly and the need to slow traffic down in the 
downtown area. He did not believe that you could have both. If the City wants to slow traffic down 
through the downtown, the City needs to create a way to slow traffic down. The City could use traffic 
lights to slow traffic down at Main and Dunne Avenues to help alleviate some of the problems with high 
speed traffic.  He said that this might be a low cost way to accomplish some of the objectives. 
 
Mr. Ashcraft indicated that staff can take a look at this issue and bring back the timing of the signals as 
an option, noting that this is not typically looked at as a traffic calming measure. 
 
City Manager Tewes said that last week staff provided the Council with a report on speed.  He said that 
staff’s recommendation still remains as presented last week. He informed the Council that during the 
intervening week, staff received a question as to what a permanent bulb out at Dunne and Monterey 
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would look like. He said that staff could design the permanent bulb out to look similar to the others as 
much as possible. 
 
Mayor Pro Tempore Tate noted that the cost for the temporary bulb out is $10,000 and the he did not 
know why it was so costly. 
 
Mr. Ashcraft clarified that the estimate for the temporary bulb out is at approximately $5,000 to pay for 
paint and delineators. 
 
Council Member Grzan inquired whether the City would be measuring the success of slowing traffic 
down with the implementation of the recommendations as outlined. 
 
Mr. Ashcraft said that staff can measure speed at a cost of $500 by placing a speed counter on the street 
for 7-10 days. The other alternatives would require a couple of months to determine success of traffic 
calming upon installation.  He said that the identified calming measures, with the exception of the 
installation of the permanent bulb out, could be installed within a couple of months. Staff could monitor 
the speed and report back to the Council with respect to reducing traffic speed in the downtown. 
However, he did not believe that there was a scientific way to find out whether the pedestrian crossing 
experience was made easier.  
 
Council Member Grzan said that if it is the intent of the Council to implement traffic calming measures 
with a goal of enhancing pedestrian safety, he inquired how you would measure pedestrian safety. 
 
Police Chief Cumming said that pedestrian safety is a perception. You could measure pedestrian safety 
by asking the downtown organization and/or the merchants in the downtown to advice whether they feel 
safer crossing Monterey Road. He indicated that there are very few traffic accidents occurring in the 
downtown area. 
 
Mayor Kennedy indicated that there have been two pedestrian fatalities crossing the street in the 
downtown approximately four years ago. 
 
Council Member Grzan stated that it was his hope that there would be some form of measurement of 
pedestrian safety at this time and what it should be. If the City was to implement $125,000 for traffic 
calming issues, there should be an indication of traffic calming results. It was his hope that the City 
would be able to measure results and not just receive a perception.     
 
Mayor Kennedy felt that the City needs to identify specific goals and than track these goals. 
 
Mayor Pro Tempore Tate said that everything he has heard states that when traffic is traveling 25 mph or 
less, pedestrians feel safer and that it is the right atmosphere for the downtown. He felt that 25 mph 
should be the goal. 
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Mayor Kennedy said that he would like to review the goals of the Downtown Association.  Some of the 
goals should include pedestrian and traffic safety, giving a sense of safety and comfort when you shop or 
walk in the downtown area. A goal could be an improved environment for the businesses as a goal(s) to 
strive for. 
 
Council Member Grzan inquired whether this item was considered by the Planning Commission.  
 
City Manager Tewes said that the Downtown Master Plan went before the Planning Commission which 
recommended that the City conduct a study of traffic calming measures. However, the traffic calming 
measures were not considered by the Planning Commission.   
 
Mayor Kennedy opened the floor to public comment. 
 
Dan Craig, representing the Morgan Hill Downtown Association and its membership, stated that he was 
well versed on the items that were studied. He informed the Council that the Downtown Association’s 
recommendations have not changed from last week’s Council meeting based on the understanding that 
there was a $125,000 budget that the City is working with. The Downtown Association disagrees with 
the report that states that speeding is not a problem in the downtown. He stated that a goal of the 
Downtown Plan calls for a small town, pedestrian oriented environment.  He felt that perceptions from 
the merchants and the public are significant. He said that speeding can be monitored with “before” and 
“after” results.  If traffic speed slows down, he did not believe that the pedestrian crossing measures 
would be as critical. He was surprised that the speed monitors are no longer of the table as this was a 
recommendation from the Downtown Association. He indicated that the Downtown Association 
supports the following: traffic enforcement; reducing the lane width; and raised platforms at the 
crosswalks. He said that there is a feeling that if traffic slows down, cars would tend to yield. He stated 
that he did not understand how the temporary bulb out alternative would curb speed, and felt that it 
looked ridiculous. He noted that the use of embedded lights would cost $100,000. He did not believe 
that this alternative could be considered with the current budget. He would recommend that this 
alternative be deferred following the evaluation of the first phase of traffic calming implementation 
measures. He said that he has seen the use of embedded crosswalk lines and felt that it creates a flashy, 
emergency looking feel to the downtown, an unattractive appearance to their use. He stated that the 
Downtown Association identified a recommendation for gateway treatments, including the use of street 
banners.  He said that the costs for the use of banners appear to be high. He stated that he would be 
happy to look into the California Downtown Associations network and inquire how other towns are 
handling this.   
 
No further comments were offered. 
 
Action: Council Member Sellers made a motion, seconded by Mayor Kennedy, to adopt the 

refinement list as prepared by staff (A2, A3, A4 and Options 1 and 3), excluding item B2 
(embedded lights) and Other Option 2, the bulb out; bringing the total cost of the items to 
$120,000. The remaining $5,000 to be used for the enhancement of the two gateway 
entrances for the use of banners; directing staff to work with the Downtown Association 



City of Morgan Hill 
Joint Regular Redevelopment Agency, 
Special City Council, and 
Morgan Hill Financing Authority Commission Meeting 
Minutes – January 26, 2005 
Page - 27 - 
____________________________________________________________________________________ 

in developing the design of the banner poles and the long term administration of the 
banners. 

 
Mayor Kennedy inquired whether some of the $5,000 could be used for traffic monitoring (speed 
survey) before and after the implementation of the traffic calming measures. 
 
Council Member Sellers noted that the Council was informed last week that a monitoring system was 
going to be installed by Britton Middle School. 
 
City Manager Tewes indicated that traffic monitoring does not need allocation of resources as the City 
conducts this monitoring from time to time and that the City has resources to accomplish the traffic 
monitoring.  Regarding adjusting the timing of the traffic signal lights, he would like to look at the 
adopted general plan goals as there may be a potential conflict. He said that one way to reduce traffic is 
to install a stop sign it at every block. However, this would not be consistent with the general plan goal. 
 
Council Member Sellers recommended that staff take a look at adjusting the timing of the signal lights. 
He noted that traffic could quickly back up to Cochrane Road, underneath the underpass. If the traffic 
lights are to be adjusted, it needs to be done carefully. He would support adjusting the timing of the 
traffic signals as long as it is approached cautiously and that further problems are not created.  
 
Mayor Pro Tempore Tate did not believe that the adjustment of the traffic signals was the right approach 
for traffic control.  He said that the Council had staff and the traffic consultant make recommendations. 
He noted that one of the recommendations made was the installation of a bulb out as it was felt that its 
installation would be significant in terms of reducing speed. He was skeptical of this alternative and that 
it was his belief that the Council was also skeptical about this alternative.  He felt that the Council 
should give this alternative a chance and follow the advice of the traffic experts. He understands that the 
solution does not look good, but recommended that this alternative be tried for a month to see if it has 
the affect of slowing traffic down. He did not believe that it costs $5,000 to implement this temporary 
solution.  
 
Mayor Kennedy acknowledged that the bulb out looks bad, but stated his support of trying the 
temporary bulb out alternative. 
 
Council Member Carr felt that a permanent bulb out may be a good idea. It may be that the Council does 
not wish to spend half of the money for traffic calming in the downtown for this one piece. However, if 
the experts state that this alternative will calm traffic down, it should be explored. He would support a 
temporary bulb out for a month to see if it meets the traffic calming criteria being sought. It was his 
hope that ultimately, the City will figure out a way to install a permanent bulb out. He stated that at the 
last meeting, he was supportive of coming back and allocating funds for traffic enforcement.  However, 
it was stated that this is not an area of high priority for additional police time. While everyone would 
like to support additional traffic enforcement in the downtown, if the police department does not believe 
that this is the highest priority for additional enforcement, he would have a hard time spending 
additional dollars in the downtown for traffic enforcement. He said that in these tight budget cycles, 
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police enforcement should be applied where needed. He was not convinced that the banner poles were of 
high priority, especially with cables being strung across Monterey Road. He noted that the City has 
spent a lot of time trying to underground wires and now it is being suggested to install $40,000 of cable 
over Monterey Road with no idea how to reconcile the aesthetics of the cable wire. Therefore, it is not a 
high priority to him.  He indicated that the Council does not need to spend the entire dollar amount this 
evening and could allocate funding for the items to be implemented at this time. Should these 
alternatives not work, the Council still has money available to perform other solutions.  
 
Action: Council Member Sellers made a motion, seconded by Mayor Kennedy, to amend the 

motion to include the temporary installation of the bulb out. If it is found that this is a 
viable traffic calming solution, staff is to find the resources to make this a permanent 
solution. 

 
Council Member Sellers said that the banner poles have a dual purpose; traffic calming and an 
enhancement with a careful design. If to be eliminated for funding at this time, he recommended that 
further research be conducted. 
 
Mayor Kennedy recommended that staff be directed to return with different design alternatives for the 
banner poles. 
 
City Attorney Leichter informed the Council that banners are prohibited in the City’s Municipal Code 
unless approved by special permit. She said that there are significant first amendment concerns any time 
a City installs/administers such a structure. 
 
Council Member Grzan stated that he would support items A2, A3 and A4 at this time with the 
recommendation that these traffic calming items be measured. Further, that the Downtown Association 
review and return with comments on the installation of the bulb out.  
 
Mayor Kennedy recommended that all items identified in the motion proceed with the exception of the 
installation of the curb bulb out until after there has been some monitoring of traffic counts and speeds.  
He would support the installation of the banner poles, subject to taking a look at what they will look 
like. 
 
Council Member Sellers stated that he would concur with Mayor Kennedy’s recommendation. 
 
Mayor Pro Tempore Tate noted that the design/look of the banner poles would need to return to the 
Council. Therefore, he recommended that they not be approved at this time.   
 
Council Member Sellers stated that he would agree to remove the banner poles from his motion. 
 
Council Members Carr stated that he would like to be able to provide more enforcement in the 
downtown, but that he has heard the Chief of Police state that downtown traffic enforcement would not 
be the highest priority for overtime. He would like to be able to find a way to provide more police 
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enforcement in the downtown, but noted that the City is in a tough budget time and that the Council 
should be allocating police resources where law enforcement experts believe it is needed. 
 
Council Member Grzan concurred with Council Member Carr’s comments as it relates to downtown 
traffic enforcement.   
 
Council Member Sellers felt that with the items to be approved, they would create a whole different 
feeling in the downtown. 
 
Mayor Kennedy stated that he would support using general fund reserves to conduct traffic enforcement 
at other locations as well.    
 
City Manager Tewes suggested that staff return with a traffic enforcement analysis with the budget 
recommendations. 
 
Action: Council Member Sellers made a motion, seconded by Mayor Kennedy, to amend the 

motion and approved Action items A2, A3, A4, and option 3.  The motion carried 
unanimously (5-0).      

 
Mayor Pro Tempore Tate recommended that the Council proceed with the temporary curb bulb out on a 
temporary basis. 
 
Mayor Kennedy recommended that the City proceed with the items just approved, review the results, 
and then proceed with the curb bulb out as a second phase action item. 
 
Mayor Pro Tempore Tate felt that it was important to perform these measures at the same time to really 
measure the overall affect and not try to piecemeal it.  
 
Action: Mayor Pro Tempore Tate made a motion, seconded by Council Member Carr, to try the 

temporary bulb out for a one month trial period. 
 
Council Member Grzan reiterated that he would like to see the results of the items approved and install 
the temporary bulb out at a later date, if necessary. He did not understand what was wrong with 
piecemealing the traffic calming measures as it does not result in a change in cost.  
 
Mayor Kennedy stated that even though it might work, the bulb out appearance would get a bad 
reputation whether it works or not. With the traffic calming measures approved this evening, he would 
like to proceed with the installation of a permanent bulb out, even it if is an additional expenditure. 
Therefore, he would not be supporting the motion.  
 
Vote:  The motion failed 2-3 as follows:  Ayes:  Carr, Tate; Noes: Grzan, Kennedy, Sellers. 
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Council Member Sellers stated that he would try to do everything he can to get the bulb out installed on 
a permanent basis. 
 
11. DOWNTOWN AREA BUILDING ALLOTMENT (Continued from 01/19/05 Meeting) – 

Resolution No. 5888 
 
Planning Manager Rowe presented the staff report, identifying the Planning Commission’s 
recommended allocation distribution for the downtown.  He informed the Council that the Planning 
Commission recommends a two-year Measure C downtown competition with allocations going into a  
third year to finish projects.  He informed the Council that the resolution before the Council identifies 
the recommended distribution. Should the Council agree to move up the filing deadline, that it be no 
earlier than July 1.  This is being recommended as time is needed to make changes to the evaluation 
criteria. He informed the Council that the current criterion does not work well for the small vertical 
mixed use category. He informed the Council that the Planning Commission will be appointing a 
subcommittee at their February 8 meeting and that one of the work items for the subcommittee is to look 
at developing a new set of evaluation criteria for the small vertical mixed use projects so that they can 
qualify to receive building allocations.  The subcommittee will also be looking at adjustments in the 
other evaluation categories to fix problems identified with the changes that have occurred as a result of 
implementing Measure C. He indicated that the recommended action before the Council this evening is 
to adopt a resolution that would change the distribution for Fiscal Year 2007-08; increasing the set 
asides for the downtown and to authorize the additional 50 units in each of the outlying years to be 
earmarked specifically for the downtown. Further, to establish the filing date. He said that there is an 
opportunity this evening to give direction to the Planning Commission on what the Council would like 
the subcommittee to address to increase the likelihood that other downtown projects would receive 
allocations.  He said that the minimum passing scores are established in Measure C. He said that the City 
may want to look at a criterion to increase the likelihood that downtown projects will achieve 160 points 
or better.  Further, Measure C contains a specific formula to determine the available building allocation 
on any given year and that the City cannot deviate from this number.   
 
Mayor Kennedy opened the floor to public comment.  No comments were offered. 
 
Council Member Sellers thanked the Planning Commission for all their work and recommendation, but 
felt that there is still a lot more that needs to be done. He said that there are several reasons for 
increasing the number of houses in the downtown:  good planning, establishing a critical mass, and 
creating a community that would benefit the downtown, as a whole. He felt that the sooner the 
downtown residential projects are built, the better it will be for the downtown retail and the downtown 
community. He said that a lot of the projects in the downtown do not work when they are phased out. He 
felt that there may be an opportunity to build the downtown projects as they tend to be smaller projects. 
While he supports moving forward with this item this evening, he felt that this is a large issue the City 
needs to address.  He stated that he would like to take the 250 units and get as close to this number in 
two years and not go out to the year 2010. He said that he would like to increase the building allotment 
numbers in the downtown. He was pleased to see that the Planning Commission would be evaluating the 
criteria for downtown development, and that he would like to see the evaluation criteria broadened. He 
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would like to have another opportunity to review this item when it is not so late in the evening. He said 
that high density is not needed on Cochrane Road, but that it is needed in the downtown. He would like 
to see the Downtown Association and others who have a stake to review the criteria and identify the 
changes needed.  
 
Council Member Carr agreed with front loading the building allotments for the downtown, but that he 
does not know how this can be done without changing the market. 
 
Mr. Rowe said that should the City shift additional building allocations to provide a higher building 
allotment to the downtown in a single year, it will harm ongoing projects.  He noted that the City 
advertised the number of allocations that would be made available to developers. He indicated that the 
City received 24 applications and that 1,200 units are being requested in total. Placing all efforts for a 
one or two year period for the downtown would state to the outlining projects that they will not be able 
to develop in these years.  He said that staff is not aware whether any downtown projects can absorb a 
large number of units in this period of time.     
 
Council Member Sellers said that he would support the recommended action, but recommended that 
focus be given to completing projects versus phasing out projects; looking at individual opportunities.  
 
Mayor Kennedy stated his support of the idea of trying to build mixed use rapidly in the downtown.  He 
felt that the Planning Commission and staff have done an excellent job in trying to accommodate the 
Council’s objectives. He said that he was not convinced the demand would be there to support this rapid 
build out. He felt that the action will get the downtown going and would allow the Council to see what 
the market will provide.   
 
Action: On a motion by Council Member Sellers and seconded by Mayor Pro Tempore Tate, the 

City Council unanimously (5-0) Adopted Resolution No. 5888.  
 
Action: On a motion by Mayor Pro Tempore/Vice-chairman Tate and seconded by 

Council/Agency Member Sellers, the City Council/Agency Board unanimously (5-0) 
Agreed to extend the meeting time to 11:30 p.m. 

 
12. COMMUNITY DEVELOPMENT BLOCK GRANT (CDBG) RE-PROGRAMMING OF 

FUNDS 
 
Director of Business Assistance and Housing Services Toy presented the staff report, indicating that last 
week; Mayor Kennedy requested that the Council consider reprogramming of CDBG funds from the 
Friendly Inn renovation project to the Dayworker Center project. He informed the Council that the City 
allocated approximately $64,000 for the Friendly Inn Restoration project this fiscal year and that 
$28,000 of these funds would be used for the master plan. This results in approximately $36,000 being 
made available for reprogramming to other eligible activities.  He said that there is no impact on the 
timeline for the Friendly Inn Restoration project. Should the Council agree to the reprogramming, the 
applicant would have to apply for the current CDBG cycle to get the funding replaced. The Council 
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could chose not to reprogram funding at this time and include the reprogramming as part of the current 
CDBG cycle.  These funds would be made available in July 2005.  He requested direction regarding the 
reprogramming of funds. He noted that the Dayworker Center project has received approximately 
$100,000 in CDBG funds to date. 
 
Mayor Kennedy said that the Davis-Bacon Act entered into play and raised the cost for the Dayworker 
Center project that was not anticipated.  He stated that he has been meeting with the Dayworker 
Committee for the past several meetings. He took a look at the numbers provided, indicating that they 
only have approximately $2,000-$3,000 in their capital fund. He stated that the Dayworker Committee 
has raised some funds for operating costs and are reserving these funds in order to operate the facility. 
He said that several issues have increased the cost of the project [e.g., electrical work required by the 
contractors to comply with the Davis-Bacon requirement (outstanding bill of $15,000); handicapped 
parking space and walkway to the ramp ($10,000); installation of handicapped access ramps ($5,000)]. 
He said that it was his understanding that the Committee has found an individual who may be able to 
help reduce these costs. 
 
Mayor Kennedy opened the floor to public comment. 
 
Mario Banuelos, South County Dayworker Committee member, stated that the Committee is requesting 
Council approval of the reprogramming of the CDBG funds to the Dayworker Center project due to 
unforeseen costs (e.g., relocating portable, Davis-Bacon requirement).  He said that when the Committee 
first put together the budget for the project, it was felt that the initial $100,000 in CDBG funding would 
be sufficient to complete the project. He said that the Committee has fallen short of its goal of having the 
center up and operational. He informed the Council that all of the interior work for the center has been 
completed. He said that the work remaining includes the parking facility and the electrical work. He said 
that the Dayworker Committee is requesting $25,000 of the reprogrammed $35,724 CDBG funding 
reallocation.  He stated that the Committee could make good use of the entire amount. He said that that 
the Committee estimates $25,000 is needed to complete the on site improvements:  $15,000 for 
contractor costs for electrical hookups, and approximately $10,000 for the handicap ramps and the 
parking improvements. 
 
Chris Hauge said that the Dayworker Committee is coming back to the Council because it got to a point 
where it did not have other funding options, indicating that this project is close to completion. He said 
that Techcon Landscape and Landmark Construction have indicated that they may be willing to finish 
the exterior part of the project that would include the parking lot, handicap ramps, etc. They have 
estimated that this work can be done at a cost of approximately $10,000.  He said that Techcon would 
like to clarify some items before they agree to perform the work and have indicated a desire to move 
forward with the project upon clarifying these points.  
 
No further comments were offered. 
 
Council Member Sellers said that he was not originally going to support the request due to the fact that 
this is a third request for funding. However, he would agree to support the funding request as the 
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$25,000 is needed to complete the project and that funding would come from unallocated CDBG funds. 
He stated that he would be reluctant to award funds if the funds had been allocated or were non CDBG 
funds. He felt that there is a commitment by the Dayworker Committee to finish this project. However, 
he felt that the cost overruns should have been anticipated. He said that the Davis-Bacon requirement 
was one that was known. He felt that the other expenditures should also been anticipated. He said that he 
would hate to see the Dayworker Center completed and still have the same number of individuals 
standing outside because the doors are not open as there is no one available to operate the center. He 
stated that he was inclined to allocate more than the $25,000 being requested to give assurance that there 
is money in place should there be cost overruns, noting that the CDBG funds are not specifically 
allocated at this time. 
 
Council Member Carr stated that he would like to support the request in order to complete the project. 
He indicated that he met with Mayor Kennedy this evening to review the numbers and budget.  He said 
that he was concerned about granting more funding than needed. He acknowledged that there is an 
outstanding $15,000 bill. He said that the Dayworker Committee has a 20-30% contingency fund in their 
capital dollars. He stated that he would be comfortable with proceeding at a not to exceed amount of 
$25,000 with staff having oversight of the expenditures.  He noted that the City has allocated over 
$100,000 in CDBG funds without knowing how the funds have been spent.  
  
Council Member Tate stated his concurrence with Council Member Carr’s comments and recommended 
that the requested $25,000 be allocated, supporting the completion of the Dayworker Center.  
 
Action: On a motion by Council Member Sellers and seconded by Council Member Grzan, the 

City Council unanimously (5-0) Approved Re-Programming of $35,724 in FY 2004-2005 
CDBG Funds. 

 
Action: On a motion by Council Member Sellers and seconded by Council Member Grzan, the 

City Council unanimously (5-0) Authorized the City Manager to do Everything 
Necessary and Appropriate to Re-Program CDBG Funds, Including the Execution of All 
Required Documents to Transfer Funds to the Day Worker Center Site Improvements 
Project at a not to exceed $25,000 with staff oversight; Subject to Review and Approval 
by the City Attorney. 

 
City Manager Tewes noted that the staff report states that because CDBG funds are County funds, they 
would not be made available for two months. If it is the Council’s direction, the City could advance 
these funds to be reimbursed at a later date from CDBG funding. He said that Council authorization is 
necessary to take this action. 
 
Action: On a motion by Council Member Sellers and seconded by Council Member Grzan, the 

City Council unanimously (5-0) Authorized Advancement of the funds, subject to Santa 
Clara County approval. 

 
FUTURE COUNCIL-INITIATED AGENDA ITEMS 
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No items were identified. 
 
Redevelopment Agency and City Council Action 
 
CLOSED SESSIONS: 
 
City Attorney/Agency Counsel Leichter announced the below listed closed session items, indicating that 
a clerical error occurred with agenda item 2.  Item 2 should have been listed as legal authority to call the 
closed session under Government Code Section 54956.9(a). 
 

1. 
CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED LITIGATION 
Authority:   Government Code Sections 54956.9(b) & (c) 
Number of Potential Cases: 2    
 

2. 
CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION 
Case Name:     Jackson v. City Morgan Hill 
Case Number:     San Jose WCAB SJO246465  
Attendees:     City Manager, City Attorney, Human Resources Director 

 
3. 

CONFERENCE WITH LABOR NEGOTIATOR: 
Legal Authority:   Government Code Section 54957.6 
Agency Negotiators:  City Manager; Human Resources Director 
    Employee Organizations:  

AFSCME Local 101 
Morgan Hill Community Service Officers Association 

 
OPPORTUNITY FOR PUBLIC COMMENT 
 
Chairman/Mayor Kennedy opened the Closed Session items to public comment.  No comments were 
offered. 
 
ADJOURN TO CLOSED SESSION 
 
Chairman/Mayor Kennedy adjourned the meeting to Closed Session at 11:20 p.m. 
 
RECONVENE 
 
Chairman/Mayor Kennedy reconvened the meeting at 11:43 p.m.  
 
CLOSED SESSION ANNOUNCEMENT 
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Agency Counsel/City Attorney Leichter announced that authority was given to accept the settlement 
offer in the Jackson Case in the amount of $66,260. 
 
ADJOURNMENT 
 
There being no further business, Chairman/Mayor Kennedy adjourned the meeting at 11:44 p.m.  
 
MINUTES RECORDED AND PREPARED BY: 
 
 
 
______________________________________________ 
IRMA TORREZ, AGENCY SECRETARY/ 
CITY CLERK/COMMISSION SECRETARY 


